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1. ISSUE

1.1 For Members to consider further a number of issues raised by Members at a meeting of this Committee on 19 September 2013 to which a report was presented on reforms to the law on whistleblowing.
1.2 For Members of this committee to consider the outcome of the consultation carried out with the recognised Trade Unions between December 2013 and February 2014 on the Council’s Whistleblowing Policy.
2. NEED FOR A DECISION

2.1 This report is linked to the functions of this committee, which include reviewing and monitoring the Whistleblowing Policy.  

2.2 Following the changes in the law brought about by the Enterprise and Regulatory Reform Act 2013 (ERRA), the Whistleblowing Policy was amended (attached at Appendix 1).  At the same time, the opportunity was taken to use plain, intelligible language to get across a clearer message. 
3. Members previously made suggestions about what to include in the revised policy (see Minute attached at Appendix 2), as did the Trade Unions, and these proposals are considered in this report.
3.
RECOMMENDATIONS
3.1
For Members to approve the Whistleblowing Policy as amended with explicit 
reference to school employees who are employed by the Council.

3.2
For Members to approve that written notification be sent to all Council employees 
informing them of the changes within two months of the new policy being agreed.  

4
BACKGROUND

4.1
Members will recall that the Policy needed updating to incorporate the ERRA 
reforms made in June 2013 with regard to the inclusion of a specific public interest 
test, the removal of the requirement for good faith and the extension of liability 
to the 
actions of other employees. These changes were designed to rebalance 
the legislation in an attempt to ensure that whistleblowers can come forward and 
be listened to.
4.2
Members who considered the original report submitted to the September meeting 
suggested that Councillors be added to the list of contact points under the 
Prescribed Persons section of the revised policy.
4.3
Members also suggested the extension of protection to staff who blow the whistle
about “any perceived wrong doing” in order to encourage more staff to feel 
confident in using the Whistleblowing Policy.

4.4
The only response to the consultation from the recognised trade unions was to 
ask whether schools were, or could be, covered by the Policy.

4.5
Since the report to Members last September, there have been three 
whistleblowing reports relating to schools.

5
OPTIONS 
5.1
The suggestion that Councillors should be added to the list of contact points to 
whom 
reports can be made has been considered carefully. The Whistleblowing 
Policy 
encourages disclosure to the employer.  There is a tight structure for 
raising concerns outside the organisation and a qualifying disclosure is made if it 
is made to another responsible person concerning matters for which they have 
legal 
responsibility or in the course of obtaining legal advice.  There is also a list 
of prescribed persons approved by Parliament to whom employees can make a 
qualifying disclosure provided that the whistleblower reasonably believes that the 
information disclosed, and any allegation contained in it, are substantially true. 
Wider disclosure to anyone else is only protected if the worker believes the 
information disclosed is substantially true, does not act for personal gain and 
disclosure to that person must be reasonable. 
Local Councillors may seem an 
obvious point of contact for employees who are reluctant to raise their concern 
through internal channels or if they feel that the matter has not been resolved 
satisfactorily.  However, it is worthwhile 
remembering that Members have a role 
in hearing appeals from employees against disciplinary action, or the 
outcome of a grievance, and this 
requires that 
they have had not previous 
involvement in the issue. Officers have 
an investigative role as part of their day to 
day work and this preserves the independence and impartiality of members to 
sit on the Employment Appeals Panel.  
5.2
The suggestion that protection should be extended to staff for whistleblowing 
about any perceived wrongdoing has been given consideration. The six categories  
of relevant wrongdoing that form “qualifying disclosures” include: a criminal 
offence, breach of a legal obligation, miscarriage of justice, endangering health 
and safety, damage to the environment and deliberate concealment of any of 
these matters.  The Policy is aimed at serious concerns that have a broader public 
interest aspect to them as the law requires that qualifying disclosures should be 
“made in the public interest”.   There is no longer a good faith requirement for 
protected disclosures and this consideration is relegated to the remedy stage with 
the potential 
for the Tribunal to reduce any award of compensation by up to 25 
per cent. Employees should have a genuine belief that the information conveyed 
tends to show a relevant failure and judged objectively it was reasonable for them 
to form that view and a reasonable belief that the disclosure is made in the public 
interest.  
 
5.3
The Policy will automatically apply to school employees who are employed 
by the Council, ie, those based in community schools and voluntary controlled 
schools.  A voluntary aided school or an academy trust, which employ their own 
staff, may already have their own whistleblowing policy and arrangements in 
place, or they are at liberty to contact the Council for a bespoke policy.  
6
LEGAL, FINANCIAL & CORPORATE IMPLICATIONS

6.1
The law protects whistleblowers whose employer dismisses them or subjects them 
to detriment on the ground that they have made a protected disclosure. Such 
cases are not subject to the usual qualifying period of employment or an upper 
limit on compensation. It is essential that employees and managers are aware of 
the Whistleblowing Policy because the second major change introduced by the 
ERRA reforms was to make the employer vicariously 
liable for the act of an 
employee/agent who subjects a whistleblower to a detriment.  The employer has a 
defence if it can show that it took all reasonable steps to prevent the detrimental 
treatment but to rely upon this defence, the employer must show that they have in 
place effective procedures to investigate disclosures once made and to protect 
those who blow the whistle.  An effective whistleblowing policy which encourages 
the reporting 
of bribery can reduce the risk of criminal liability for the corporate 
offence of failure to prevent bribery by a person associated with it, including 
employees. 
7
CONCLUSION
7.1
It is recognised that blowing the whistle is difficult and stressful and that the 
Council has an interest in uncovering failures within the organisation.  It is 
important that there is a clear procedure in place to make it easy for 
whistleblowers to raise their concerns and receive advice and support.

7.2
Cases from the education sector seem to be on the increase and it is important 
that individuals in this sector know how to raise a concern.  Issues relating to the 
protection of children can be addressed using this procedure.
7.3
Further changes to whistleblowing could be in the pipeline and it is important that 
the Council continues to monitor and review its Whistleblowing Policy to ensure it 
stays current and effective and is appropriately publicised.  
FOR FURTHER INFORMATION ON THIS REPORT CONTACT:

Jeannine Houshmand, Solicitor – Team Leader (Education & Litigation), Democratic & Partnership Services, Northgate House, Northgate, Halifax HX1 1UN.

Tel:  (01422) 393044  Email:  Jeannine.houshmand@calderdale.gov.uk
DOCUMENTS USED IN THE PREPARATION OF THIS REPORT:

Minute K11/23 Audit Committee 19 September 2013

Calderdale Council Whistleblowing Policy

Enterprise and Regulatory Reform Act 2013
Employment Rights Act 1996
DOCUMENTS ARE AVAILABLE FOR INSPECTION AT: 

Democratic & Partnership Services, Northgate House, Northgate, Halifax HX1 1UN
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