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1. ISSUE

1.1 For Members of this committee to consider the Whistleblowing Policy for Calderdale Council.  There have been some important changes to the law on whistleblowing introduced by the Enterprise and Regulatory Reform Act 2013, which took effect in June 2013, and this has required the policy to be amended. In the course of reviewing the Policy, the wording and layout has been changed in an attempt to make it clearer and easier to understand.
1.2 For Members to consider the effectiveness of the Whistleblowing Policy. There are good business reasons to have an effective internal whistleblowing policy and owing to recent high profile cases, whistleblowing arrangements are under greater scrutiny than ever before.
2. NEED FOR A DECISION

2.1 This report is linked to the functions of this committee, which include the following: “To review and monitor the Whistleblowing Policy”.  
2.2 The Council’s Solicitor, who is also the Monitoring Officer, has overall responsibility for the implementation of this policy.  He maintains a record of concerns raised and outcomes.
3. RECOMMENDATION

3.1 For Members to note the updated Whistleblowing Policy, which is attached at Appendix A of this report and to recommend that a consultation process is held with the recognised trade unions with the outcome being reported back to this Committee.
3.2 For Members to consider the effectiveness of the Council’s whistleblowing arrangements and make any appropriate recommendations.
4. BACKGROUND
4.1 “Whistleblowing” is the act of reporting or exposing wrongdoing, either within an organisation, or externally.  The law on whistleblowing is contained in the Employment Rights Act 1996 (ERA), as amended by the Public Interest Disclosure Act 1998 (PIDA) and by the Enterprise and Regulatory Reform Act 2013. 

4.2 The recent changes which have been made to whistleblowing law are as follows:

· Whistleblowing protects disclosure made “in the public interest”. A “qualifying disclosure” means any disclosure of information that, in the reasonable belief of the worker, is made “in the public interest”.

· The requirement that a whistleblower make a qualifying disclosure “in good faith” is removed.

· Complaints about breaches of employees’ own contracts of employment should be raised as a grievance. This is a consequence of the “public interest” requirement.  Grievance procedures are intended to deal with a situation affecting the complainant personally rather than wrongdoing of a more general nature.
· Employees who make protected disclosures are now also protected from suffering a detriment (ie less favourable treatment), bullying or harassment from another employee from June 2013.  Before that date, employees who made protected disclosures were protected from adverse treatment only in relation to their employer’s activity.
4.3 The Council is committed to maintaining an open culture with high standards of honesty, accountability and probity.  The Council takes malpractice and misconduct at work seriously and employees are encouraged to raise concerns internally so that they can be investigated.  The Council protects and supports whistleblowers by implementing this Policy, which provides information on how to raise concerns and what steps will be taken to protect whistleblowers.  
4.4 The content and purpose of the Whistleblowing Policy is currently communicated  in the following ways:
· Intranet

· Internet

· Computer screensaver
4.5
Records show that the Whistleblowing Policy has been used on the following 
occasions: 
April 2012 to March 2013 -

4 Whistleblowing reports

April 2011 to March 2012 - 
2 Whistleblowing reports

April 2010 to March 2011 - 
4 Whistleblowing reports

There is currently one Whistleblowing matter under investigation.

5
OPTIONS

5.1
This policy is contractual and the option to do nothing is not desirable.  

5.2
An external company could be engaged to provide a full whistleblowing reporting 
service.  Whistleblowers may be stressed and anxious about raising concerns 
and in some instances this anxiety may be alleviated by having an external 
provider to take the notification.

5.3
The Council could develop its own comprehensive communication strategy to 
reach all staff.  The Policy is currently well promulgated to employees who have 
access to a computer.  It may not be reaching all areas of the workforce who may 
not have internet access and are 
unlikely to come forward if they are unsure 
what to do.  Other ways of publicising this Policy could include the following, 
some of which may require a budget to be made available: 
· posters
· ecall

· letters or information with wage slips.


It is important that there is a very clear internal procedure for reporting concerns 
and a clear process for updating an employee who has blown the whistle. 
6
CONSULTATION
6.1
The existing Whistleblowing Policy is contractual. Any proposed changes to this 
Policy therefore require the consent of all of the recognised trade unions. If this is 
achieved, written notification must be sent to all council employees to inform 
them of the changes within 2 months of the new policy being agreed. HR should 
lead on this. As part of the consultation exercise with the unions, they may 
propose variations to the new policy and approval from this Committee would be 
sought at that time.
6.2
It is likely that the improvements made to the Policy would be agreed by the 
trade unions. If, for 
whatever reason, consent from all the recognised trade 
unions were not achieved, there would be two options. The existing policy is 
retained and the new amendments are not introduced. Alternatively, the 
changes could be forced 
through but this would be through dismissal and re-
engagement, which involves statutory consultation with all recognised trade 
unions. Statutory consultation is a minimum of 45 days, plus 12 weeks notice of 
dismissal would be issued to any 
staff who did not voluntarily agree the new 
policy (a minimum of 135 days to 
implement). This would be a last resort and, 
given the current consultation on employment changes, this may not be well 
perceived by the workforce.

7
FINANCIAL IMPLICATIONS
7.1
The Whistleblowing Policy may minimise the risk of litigation.  Employees who 
blow the whistle on wrongdoing can claim unfair dismissal if they are dismissed 
or victimised for doing so.  An employee’s dismissal (or selection for redundancy) 
is automatically considered “unfair” if it is wholly or mainly for making a protected 
disclosure. Employees may also bring claims where they have suffered less 
favourable treatment at work as a result of blowing the whistle. Whilst the 
requirement that disclosures must be made “in good faith” has been removed, 
if a case goes to a tribunal and the tribunal thinks the 
disclosure was made in 
bad faith, it will have the power to reduce compensation by up to 25%.  If 
employees victimise whistleblowers, the employer will be vicariously liable if 
the organisation has not taken all reasonable steps to prevent victimisation. 
8 CORPORATE IMPLICATIONS
8.1
Encouraging a culture where concerns are reported, both internally 
at an early 
stage and externally, affords a cost effective opportunity for management to 
address those concerns and avoid more serious regulatory breaches or 
reputational damage. 
8.2
This report is aligned to the Anti-Fraud and Corruption policies including the Anti 
bribery policy and procedure, and is linked to other Council documents, such as 
the Code of Conduct for Council Employees. The strength of the Council’s 
Governance 
arrangements is reviewed by internal audit on a cyclical basis and 
 
reported to Members as part of Internal Audit’s planning and outcome 
arrangements.  
8.3
The Bribery Act 2010 created a strict liability corporate offence that applies where 
an organisation fails to prevent bribery by a person “associated” with it.   It is a 
defence to show that the organisation had in place “adequate procedures” 
designed to prevent bribery.  That being the case, it is important to have in place 
an effective whistleblowing policy and procedures to encourage employees to 
report any aspect of misdemeanour including bribery.
8.9
The safeguards against victimisation by other employees as well as management 
make it important that any form of retaliation by staff against whistleblowers is 
prohibited and that this is enforced using the Disciplinary Procedure where 
appropriate.
9 CONCLUSION

9.1
The chief aim of the Whistleblowing Policy is to reinforce a culture of openness 
and accountability and to encourage and facilitate internal disclosure of 

information about serious 
concerns.
9.2
A key measure of the success of the whistleblowing arrangements is whether 
they give workers the confidence to come forward with their concerns.
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