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Waste Treatment PFI Project

1 Background

Context of Procurement
1.1 The origins to the procurement of a long term waste management solution can be traced back to the Executive Committee report of 9th November 2004 which, in light of increasing costs of landfill disposal / landfill taxes and the impending introduction in 2005 of the Landfill Allowance Trading Scheme (“LATS”), noted the “inevitable and significant increases in overall waste costs over the foreseeable future”.  Accordingly, the Executive resolved “that a procurement process be now started to seek long term (25 year) alternatives to waste disposal by landfill” and “that the cost implications of waste disposal are included in the Council’s long term financial strategy”.
1.2 As a prelude to the procurement, a Municipal Waste Management Strategy (“MWMS”) was developed in 2005, which was adopted by the Council in October of that year, the Executive again confirmed “that the long term procurement be undertaken.”
1.3 The MWMS concluded that maintaining the status quo or adopting the ‘Do Minimum’ approach was not an option in light of the increasing gap between the amounts of waste which the ‘Do Minimum’ approach would require to be sent to landfill compared to the Council’s LATS allowance, thus exposing the Council to LATS fines.  The ‘Do Minimum’ approach would also mean that the Council would be unlikely to meet its long term recycling targets.
1.4 The MWMS therefore concluded that:
1.4.1 an interim (short term) waste treatment contract should be secured;
1.4.2 the procurement of a long term alternative to landfill should be commenced based on a series of outcomes rather than being technology specific and requiring high levels of recycling, recovery and landfill diversion; and
1.4.3 collaborative working arrangements with neighbouring councils should be considered.
1.5 To support the MWMS conclusions, an Outline Business Case (“OBC”) for the procurement of long term waste treatment solution was developed and adopted by the Council in June 2007 which resolved to “proceed with the Private Finance Initiative (“PFI”) procurement on the basis of the 25 year project.”
1.6 The OBC was re-presented to Executive in February 2008 with a revised calculation of PFI credits.  This specifically noted that “delivery of this project, even with PFI credits, will have a significant affordability gap relative to current expenditure on waste disposal to landfill.”
1.7 HM Treasury’s Project Review Group and DEFRA endorsed the OBC on 25 March 2008, offering provisional central Government revenue support for the Project in the form of £62.1m of PFI Credits.
1.8 The procurement was commenced with the issue of a notice in the Official Journal of the European Union (“OJEU”) on 31st July 2008.
1.9 The Evaluation Approach for the Project was approved by the Bradford Council Executive on 14 October 2008 and by the Calderdale Council Cabinet on 27 October 2008.  A summary of the Evaluation Approach is set out in Appendix 3.
The Bradford and Calderdale Waste Partnership

1.10 Calderdale Council's Cabinet agreed in 2006 to partner with Bradford Council to procure a waste treatment solution for both Councils on the basis of economies of scale in procurement and use of the facility (for the first 8 years only of the contract period).  In July 2008 Calderdale Council's Cabinet approved the continued partnership for the full 25 year contract period.

1.11 The Councils have entered into a Joint Working Agreement (“JWA”) which governs the relationship between the two Councils during the procurement phase of the Project.  The basis of the agreement is that Calderdale Council delegates its administrative functions to Bradford Council in relation to the procurement, administration and management of the waste treatment solution.

1.12 The Councils work together both in relation to governance aspects of the Project (through senior officer representation from each Council on the Project Board) and in relation to the day-to-day procurement activity through secondments to the Project of technical and finance resource from Calderdale Council.

1.13 The Councils have agreed a draft of the agreement that will govern the contract phase of the Project (the “Inter-Authority Agreement” or “IAA”).  The basic premise of the IAA is that it should pass down to Calderdale rights and obligations from the principal Contract in proportion to the volume of waste which Calderdale will be contributing to the Project.  Given that it is dependent on the principal Contract, it is envisaged that the IAA will be finalised once the principal Contract is finalised with the preferred bidder.
Current Status of Procurement
1.14 From the 16 expressions of interest received from the market, the Project has proceeded through the Outline Solutions stage with 8 bidders, the Detailed Solutions stage with 4 bidders and the Refined Solutions stage with 2 bidders.  Dialogue with was formally closed on 1st August 2011 and final tenders were received on 3rd August 2011 from the two remaining consortia:
1.14.1 Shanks and Scottish & Southern Energy (“3SE”), who are proposing an ‘Eco-Deco’ facility (bio-drying and materials sorting), an Anaerobic Digestor (“AD”) for the organic fraction and use of an off-site merchant, multi-fuel Energy from Waste (“EfW”) facility to be developed by Scottish & Southern Energy (“SSE”) at their Ferrybridge site (the “Ferrybridge Facility”); and
1.14.2 Skanska, EarthTech and Waste Recycling Group (“ETS”), who are proposing a relatively sophisticated Materials Reclamation Facility (“MRF”) and an on-site EfW facility.
1.15 The purpose of this report is to neither contribute to the evaluation nor to second guess it in any way but rather to provide an overview of the Project. 
1.16 The Project Board will be presented with a final evaluation report together with a recommendation in a Project Board meeting on 10th November 2011.

1.17 It is anticipated that special meetings of the Bradford Council Executive and the Calderdale Council Cabinet will be arranged to coincide with the December 2011 full Council meetings at each Council where they will be asked to make a decision regarding selection of a Preferred Bidder.
Waste Treatment Options in the Market

1.18 At present local treatment capacity is limited to low technology operations, which cannot provide the degree of certainty, the level of risk transfer, the quality and environmental protection or, crucially, the performance guarantees being offered by the PFI solutions.  Current problems of performance and the recent rise in local complaints about the Canal Road site in Bradford support this analysis. 
1.19 The creation of future municipal waste treatment capacity in the sub-region is brought about by PFI schemes being initiated in Leeds, Wakefield, BDR (Barnsley, Doncaster and Rotherham Councils), North Yorkshire and further afield in Greater Manchester, Hull and East Yorkshire.  These facilities are sized to be bespoke for the contracting authorities. In all these cases the only ‘spare’ capacity is the headroom between projected local authority waste arisings and the capacity of the solution, typically no more than 15% to 20%. Any increased headroom would be difficult to fund as, by definition, it is not committed.  This, of course, would be insufficient for our waste flows and be at the first call of the contracting authority (this replicates the position with the offers to the Bradford and Calderdale PFI project).

1.20 There is, in addition to municipal waste, a substantial amount of commercial and industrial (“C&I”) waste arising in Bradford and Calderdale, the majority of which goes to landfill.  The driver to divert this waste is the landfill tax escalator.
1.21 The low tech local treatment capacity referred to in paragraph 1.18, is targeted mainly at C&I waste.  As landfill tax rises, more C&I waste will be diverted to these options and that capacity is likely to be exhausted.
1.22 There are a number of proposed facilities in development locally.  AWM has a modern sorting facility under construction in Leeds and has low tech sorting facilities at a number of sites in Bradford.  Other facilities in Bradford are at various stages of development, such as Waddington’s autoclave plant (planning permission granted in August 2007) and Biogen’s gasification plant (planning permission granted in April 2010).  In Leeds, Biffa have submitted a planning application for an EfW facility.  However, other than AWM, we are not aware of any of these facilities having secured a firm funding commitment let alone commencement of construction or operations.

1.23 All of the above, if ever brought into operation, would not fulfil the capacity requirements for C&I waste arisings in the region.  If they did proceed, the cost and performance of these facilities is unknown.  Given their requirement for external finance, it is difficult to see how these could offer better value for money for the Councils than a bespoke solution procured in a competitive bidding process.
1.24 In terms of technology available, EfW plants provide a robust, bankable solution and are the mainstay of the recovery of value from waste in the UK and the rest of Europe.  Other technologies for the treatment of waste have emerged such as autoclaves, bio-drying, mechanical heat treatment, gasification (a different form of energy from waste), pyrolosis and plasma treatment.  Only a small number of these technologies have moved from a trial plant into full production and all have difficulty in convincing both funders to invest in that particular technology and the Environment Agency that the process and outputs meet regulatory standards and that diversion from landfill has been achieved.
1.25 It should also be noted that mechanical or autoclave treatment technologies are not total solutions in themselves and require further steps such as thermal or biological treatment.  The table in Appendix 1 analyses the advantages and disadvantages of different waste treatment technologies.

The Wider Benefits of the Project
1.26 The Project offers a bespoke long term solution for Bradford and Calderdale which is of high quality, high environmental standards and diversion/recycling performance guarantees, backed by substantial parent companies. 
1.27 Additionally, the Project offers a number of community benefits such as new job creation during both construction and in operation, a community benefit fund, local visitor and education centre and overall prospects of helping regenerate an otherwise degraded area of Bradford. 
1.28 Certainty of Outlet – the solution will give the Councils guaranteed capacity for the treatment of their waste.
1.29 Certainty of Cost - the Contractor takes the cost and performance risk on design, construction, commissioning and operations for the whole Contract Period.
1.30 Value for Money – the Project has been tested against the Reference Project in the Outline Business Case and the ‘Do Minimum’ scenario.  The Council has run a competitive process to achieve an optimal balance between cost, risk transfer and performance.
1.31 Performance – the Council is buying a service guaranteeing high levels of performance in relation to landfill diversion and recycling.  
1.32 DEFRA confirmed the PFI credits for this Project in October 2010 when a number of other waste PFI projects which had been provisionally allocated PFI Credits had them withdrawn.  A key criterion behind the confirmation by DEFRA of PFI Credits for this Project was that it represented ‘excellent value for money’ (in terms of overall cost per tonne of diversion).  The Council has been awarded PFI credits that support the service price by circa £24 per tonne or £4.8 million per annum for the whole of the 25 year Contract Period.
1.33 The ETS scheme also provides the opportunity of adding on a Combined Heat and Power scheme for the benefit of the district at a future point in time. 
1.34 Both solutions provide for resource recovery – 14 to 16 MW of net electricity will be generated for the national grid (sufficient to power around 20,000 households).
1.35 In comparison with the ‘Do Minimum’ option, the Project will reduce the Councils’ environmental and sustainability footprint by the reduction in Global Warming Potential (“GWP”) as demonstrated by Waste and Resources Assessment Tool for the Environment (“WRATE”), the Environment Agency’s recognised comparator for the environmental impacts of different municipal waste management processes.  Each of the solutions being considered reduces the global warming impact associated with the current landfill solutions and goes on to deliver further benefits associated with the generation of energy from waste displacing the use of fossil fuels.
1.36 The Project will provide well designed, modern and technically sophisticated facilities in the place of old technology and offer an improvement within a generally degraded industrial sector of Bradford.
1.37 The Project will provide a significant capital investment for key infrastructure in Bradford.  The construction period will create and support jobs both directly and indirectly.  Additional operational period jobs will provide further employment opportunities in the Bradford area. 
1.38 A clear end to the Councils’ significant exposure to LATS fines and weak markets in waste treatment and a significantly reduced exposure to landfill tax.
Consequences of Procurement Failure 

Loss of Long Term Waste Management Solution

1.39 The absence of a robust long term solution for the Councils to manage their waste would leave it exposed.  This exposure would be especially acute in the context of increasing statutory pressure to avoid landfill and decreasing availability / increasing costs (including tax) of landfill.  The alternatives to landfill cannot be relied upon in the same way as a bespoke solution.
1.40 The failure to deliver a long term solution would result in continued reliance on landfill, which sits at the bottom of the waste hierarchy. Landfill has negative environmental consequences and a much higher carbon footprint for the waste management service. This coupled with the failure to deliver the procurement would also have negative consequences for the Councils’ reputation.
LATS Fines

1.41 Although the LATS trading scheme will be abolished from 2013, LATS targets and LATS fines remain.  In relation to the Councils’ projected LATS position based on the current anticipated performance of the interim contracts, it is forecasted that the Councils would be in deficit by 2016.  This would expose the Councils to the risk of significant government fines.
Loss of PFI Credits

1.42 Bradford Council has secured £62.1m PFI credits, which translates into an annual grant of £4.8 million to the Project from operational commencement for 25 years.  Waste PFI credits are available for this Project but would not be available for a replacement project.   
Wasted Costs / Loss of Opportunity

1.43 The Council has incurred significant bid development costs of its own in getting to this relatively advanced stage of the procurement.  These costs would be wasted if the procurement were aborted.
1.44 Failure of the Project would mean that other benefits ancillary to it would also be lost, in particular the opportunity for local job creation and investment.
Adverse Publicity / Market Confidence 

1.45 The failure of such a significant procurement at such a late stage would undoubtedly be noticed not only in the waste and PPP markets but more generally by actual/potential private sector partners.  It may well make it more difficult for the Council to attract high calibre bidders for future projects.
1.46 It is possible that ceasing the procurement at this late stage would impact on the relationship between the Council and DEFRA and/or central government more generally.  A track record of delivering on projects supported by central government should certainly make it easier to attract central government support for future schemes.
Alternatives

1.47 The MWMS concluded that maintaining the status quo or adopting the ‘Do Minimum’ approach would ultimately incur LATS fines and fail to meet statutory targets.  Since then, the continued escalation of landfill tax has made the case for a solution more pressing.   The absence of a solution would leave the Councils exposed to greater costs (landfill tax and landfill gate fee) given that a ‘Do Minimum’ would rely on significant waste going to landfill.  For the Councils to avoid paying LATS fines, paying large sums of landfill tax and failing to meet targets of a ‘Do Minimum’ approach, some form of further intervention (and cost) would be required by the Councils.
2 Legal & Commercial

The Contract  
2.1 The procurement is being conducted pursuant to the Competitive Dialogue Procedure in accordance with Regulation 18 of the Public Contracts Regulations 2006.  The contractual basis is the Waste Infrastructure Delivery Programme (“WIDP”) standard form contract.  A number of changes have been made to tailor the WIDP standard form contract to the requirements of this Project – this forms the ‘base contract’.  The base contract is effectively the Council’s desired contractual position.  From the base contract we have created bespoke ‘bidder specific contracts’ for each of the bidders.  
2.2 The amendments sought by each bidder have been incorporated into the bidder specific contracts that have submitted as part of the CFT Submissions.  Bidders understand that all changes sought to the base contract risk allocation will be evaluated.  
2.3 Changes to fundamental areas of risk allocation in the WIDP standard form contract (referred to as ‘derogations’) have received clearance from WIDP (and thereby, Treasury).  The commercial aspects of contractual positions settled have also been subject to scrutiny through the WIDP commercial review process.
2.4 The Contract is essentially a fixed price one – construction and operating cost overruns are at the risk of the contractor.  The contractor can only require an adjustment to the price in a very limited number of circumstances, such as delays in planning, changes in law and compensation events (each of these are considered in further detail below).  These risks are retained by the Council on the basis that they are completely outside the control of the contractor and that they can be best managed by the Council and/or that a transfer of such risks to the contractor would not represent good value for money.  In relation to each of these areas there is a detailed process which the contractor must follow, including obligations to minimise any losses, before there is any liability to the Council.
2.5 The Contract is based on the premise of ‘no service, no payment’.  The key performance requirements of the Contract are detailed in the Performance Framework (which will become a schedule to the Contract).  Where performance by the contractor falls below that stipulated in the Performance Framework, the contractor is subject to financial penalties/deductions and performance failure notices which ultimately lead to a right of termination (without any financial cost to the Council).
2.6 Whilst the solutions being proposed by both of the bidders are capable of satisfying the Council’s key requirements (in terms of affordability and performance), each of the solutions are very different in nature with unique strengths and weaknesses.  A detailed analysis of each of the changes to the base contract being sought by the bidders will be set out in the legal evaluation report.
Key Commercial Issues

Planning/Permitting Delay
2.7 The bidders have provided a fixed price for the Project, including for construction, on the basis of a detailed programme of work.  Whilst adhering to the programme is generally a contractor risk, delays in planning are accepted as being largely outside the control of the contractor.  Given that the Council does not want the contractor to price for planning delays which may or may not occur, the Council retains the delay/cost risk provided the contractor has complied with its obligations (which are extensively set out in the Contract) in relation to the planning process.  
2.8 The Council has sought first, to limit this exposure by requiring bidders to provide a period of fixed price validity and secondly, to control any increases through agreeing in advance a protocol for making any adjustments that will be necessary.
2.9 Taking into account a 12 month planning and judicial review period, any delay to the anticipated date for the award of the Contract (31st March 2012) could therefore trigger an escalation in the construction prices.  
2.10 Whilst an equivalent regime applies to a permit delay, the likelihood of there being a permitting delay is considered to be very low where the contractor has complied with its obligations to secure a permit (which is a precondition to any claim for additional costs).  
Planning / Permitting Failure
2.11 The risk of planning failure is an issue for all waste management schemes.  The consequences of a planning failure are very significant, such as the loss of a long term waste management solution for the Council and exposure to the Preferred Bidder’s bid development costs, hedging break costs and other financing costs where, as is normally the case, a combined commercial and financial close (“Combined Close”) has been achieved prior to the planning application being made.  
2.12 The potential financial exposure of the Councils from a planning failure is significant with both bidders.  There is a wide range of exposure for each bidder due to costs arising from the breakage of long term interest rate and exchange rate hedging instruments in respect of their respective funding requirements.  Depending on the rates at the point when the hedges are entered into and the rates at the point when the hedges are broken, there could be either a profit or significant loss from such breakage.
2.13 The Council’s exposure to costs on a planning failure is partially mitigated through a shared risk approach whereby by both bidders have agreed to absorb an element of their bid development costs. 
2.14 The risk of permitting failure is considered to be low.  The technologies offered have obtained bespoke permits on a number of sites in the UK.  The contractor is required to use all reasonable endeavours to obtain permit(s) and the permit application will be submitted in tandem with the planning application.  The timescales for obtaining a permit are shorter than for planning and therefore a permitting delay will not necessarily delay the overall programme.  Also, the contractor can control the permitting process to a far greater extent than it can control the planning process.

2.15 In recognition of the above, both bidders have agreed to absorb higher proportion of their bid development costs on a permitting failure (compared with a planning failure).
Split Close
2.16 Notwithstanding the risk share on bid development costs, there is a significant residual liability for the Council on a planning failure where there has been a Combined Close.  We have therefore considered further ways in which to minimise the Council’s potential exposure on a planning failure.  One alternative is to split commercial and financial close (“Split Close”).  Under this approach there would be a ‘commercial close’ (i.e. agree/close all project documents) but delay ‘financial close’ (i.e. do not agree / enter into the funding documents) until the outcome of the planning application is known.  This avoids any exposure to the Council of the hedging break and financing costs but it does carry other risks.  The principal risk with a Split Close is that it leaves the Council with an unfunded project whilst planning is being pursued.  The Council is therefore exposed to the risks of securing finance and closing the Project at a later date, namely:
2.16.1 the availability of finance;
2.16.2 the cost of finance; 
2.16.3 adverse changes to foreign exchange rates and interest rates; and
2.16.4 adverse changes to the commercial terms of the Project.   
2.17 As indicated above, a combined close is the normal approach.  A Split Close gives rise to a number of complex legal, financial and commercial issues in addition to the inherent risks of such an approach indicated above.  The Council has developed a bespoke document which aims to set out the basis on which the parties could proceed on a Split Close (the “Development Agreement”).  From dialogue with the bidders and also from the mark-ups of the draft Development Agreement received as part of CFT Submissions, the bidders are prepared to follow this option should the Councils decide to do so.
2.18 The Council has considered the potential risk of procurement challenge from a Split Close approach.  We have obtained legal advice on this point from our external legal advisors to the Project which indicates this risk is low. 
2.19 Neither the JWA nor the draft IAA is designed to accommodate a Split Close.  Amendments would need to be made to one or other of these documents setting out the rights and obligations of the Councils between commercial close and financial close/termination of the Project.  However, the basic principles on which the JWA and IAA are based would apply to this scenario as well.  Key amongst these is that the Councils will share the costs and liabilities arising from the procurement / contract in the same proportion as their respective use of the facilities (based on agreed waste volumes).   
Hybrid Close
2.20 An alternative to Combined Close and Split Close may be to enter into the project documents and the finance documents – other than the hedging instruments (“Hybrid Close”).  Under this scenario, only the interest rate and exchange rate swaps would be delayed whilst planning is pursued.  On a Hybrid Close, the Council will avoid the hedging break costs but will retain the risk of adverse movements in foreign exchange and/or interest rates.  The other risks, set out in paragraph 2.17 above, associated with a Split Close are largely avoided on a Hybrid Close.  However, it is likely that funders will require higher fees in return for taking the risk of committing to the Project in the absence of a Combined Close.  

2.21 Like the Split Close, this is a fairly novel and untried/untested approach and the Council is currently working to understand the details of how a Hybrid Close might work and the likely market appetite for this, particularly in the funding market. 

Waste Tonnage Commitment

2.22 The Council has provided bidders with a waste flow model which includes predicted tonnages for each year of the Contract.  The waste flow model forms the basis of the bidders’ design and sizing of their solutions.  The Council is obliged to either provide 80% of the steady state waste volume (together with the associated gate fee) or pay the gate fee (together with lost third party income) in lieu of the waste (the “guaranteed minimum tonnage” or “GMT”).  
2.23 The Council has several protections from being liable to pay the GMT in respect of waste which it is not delivering.
2.23.1 the Councils initial tonnages are based on conservative estimates and assumes no waste growth from 2020 onwards (the tonnages were revised down at the ISRS stage);
2.23.2 Bradford Council has a trade waste business (currently c.20,000 tonnes per annum) which is outside the contract tonnages but could be used towards the GMT;
2.23.3 the Councils can source waste from the wider market to make up any shortfall in the GMT; and
2.23.4 the Council can require the contractor to source substitute waste to make up any predicted shortfall and where the contractor fails to use reasonable endeavours to do so and a GMT shortfall remains, the Council would not be required to make the GMT payment to the extent of the contractor’s failure.
2.24 Though this is a real risk in the context of a long term contract, it should be noted that the GMT is an annual figure and the Council should be able to recognise falling waste volumes and make plans to deal with any likely shortfall before a GMT shortfall situation actually arises.
Gainshare

2.25 To the extent that third party income (“TPI”) from the sale of electricity, commercial waste capacity and recyclates is guaranteed by a bidder, this produces an income stream and therefore reduces the price of the solution which in turn has a positive impact on the evaluation of the cost of that solution.  
2.26 During the operational period, the ability of the Councils to share in ‘windfall’ income (resulting from a higher than predicted income from electricity, commercial waste capacity and recyclates) is an important element of ‘future proofing’ and a potential income source for the Councils.  
Changes in Law

2.27 The Contract, like all long term contracts, contains provisions allowing for price adjustments resulting from requirements to comply with new legislative requirements.  There is, however, a requirement for the contractor to make a sliding scale contribution (the “Contractor’s Share”) to such costs to the extent that they arise from a general change in law in the service period which involves capital expenditure.  The Contractor’s Share concept provides the Council with some, albeit relatively limited, protection from costs resulting from changes in law but ultimately stops short of transferring such an unquantifiable risk in full to the contractor.
Compensation Events

2.28 Compensation Events are circumstances in relation to which the Council has retained risk.  They relate to matters which are either entirely within the control of the Council or entirely outside the control of the contractor and which would be best managed by the Council (on value for money grounds).
2.29 Though the exact scope of compensation events differs slightly for each of the bidders, the nature and scope of the Compensation Events sought are not unusual for a project of this type.  They broadly relate to the following areas:
2.29.1 a breach by the Council of it’s obligations under the Contract;
2.29.2 in relation to the Lease of the Bowling Back Lane Site (“BBL Site”), the enforcement of unknown covenants and undiscoverable adverse rights and the replies the Council gives to enquiries raised by the contractor’s solicitors;
2.29.3 discovery during the construction phase of unforeseen or undiscoverable contamination on the BBL Site (mainly under the existing buildings which cannot be fully accessed for intrusive surveys in advance); 
2.29.4 contamination from an off-site source coming onto BBL; 
2.29.5 the impact of protestor action; and
2.29.6 breach by Council staff of the contractors site rules and/or damage to the Facilities by Council staff. 
3 Technical Analysis
3SE
3.1 The 3SE treatment facility is to be located on the Council site at BBL and on adjoining land to the east.

3.2 The solution is sized to treat 193,000 tonnes per annum (“tpa”) of contract waste and a residual amount of third party (non contract) waste. A small amount of non processable waste will be disposed to landfill and not enter the treatment process.
3.3 There are 4 key process elements to the technical solution proposed by 3SE:
3.3.1 a bio-drying process, where all the delivered waste will be deposited into enclosed hall where it will remain for 14 days in controlled conditions to dry the waste by forced aeration, at the end of the period the waste will have lost moisture;
3.3.2 a refinement process, where a series of screens are used to separate the waste into the following fractions using conventional separation technology:
a. dry recyclates of cans (steel and aluminium), dense plastics and glass / grit;
b. organic rich fines (mainly kitchen waste) which are moved to an on site AD; and

c. the balance,) of input is a dry high calorific value solid recoverable fuel (“SRF”) which is exported off site to be combusted at the proposed SSE Ferrybridge Multifuel EfW Facility;
3.3.3 an AD process, where enclosed tunnels degrade the organic rich fines in a reduced oxygen atmosphere to capture methane gas, which is combusted in a gas engine to create electricity for on site use, and create a digestate to market as a bio compost; and
3.3.4 an off-site merchant, Multifuel EfW Facility at Ferrybridge. This will be supported by a 25 year contract with SSE to thermally treat the SRF.
3.4 The Ferrybridge Facility is not part of the Project being procured by the Council but rather a merchant plant which is being procured by SSE and will be wholly designed, owned and operated by them as a purely commercial venture.  The Councils’ input (the SRF) into the Ferrybridge Facility is expected to amount to less than 20% of its capacity.
3.5 Overall, 3SE are proposing to guarantee the required outputs of the business case in terms of recycling and diversion from landfill.
ETS
3.6 The ETS treatment facility is to be located wholly on the Council site at BBL.

3.7 The ETS solution is sized to treat 193,000 tpa of contract waste and residual amount of third party (non contract) waste.  A small amount of non processable waste will be disposed to landfill and not enter the treatment process.
3.8 There are two key process elements to the technical solution proposed by ETS: 
3.8.1 a MRF process at the front end of the facility, designed to extract dry recyclables from mixed residual waste delivered to the contractor.  The targeted recyclates will be cans (steel and aluminium), plastics (bottles and plastic film), mixed papers (news print and card) and glass / grit (aggregate); and

3.8.2 a conventional EfW plant will combust the balance left from the MRF process.  The outputs from the EfW process will be:
a. Electrical power for export to the national grid; and
b. Inert ash will be created all of which will be reprocessed into the aggregates industry.
3.9 Overall, ETS are proposing to guarantee the required outputs of the business case in terms of recycling and diversion from landfill.

3.10 The ETS solution also has the potential for the future development of combined heat and power (“CHP”).  The development of CHP is, however, not part of the current Project.
Technical Robustness
3.11 3SE is offering a bio-drying process that is becoming established technology and of itself does not cause any concerns, neither does the associated refinement process and the production of SRF. The EfW technology proposed to be used by SSE at the Ferrybridge Facility is viewed as proven, so again no concerns arise other than as yet it doesn’t exist and the commercial drivers to deliver this merchant facility sit outside this Project. The biological process of the AD plant is as yet unproven in the UK on organic rich fines of the type produced by the Eco-Deco refinement process. 
3.12 ETS is offering tried and tested mechanical separation technology in its MRF process.  However, because this is capturing recyclates from residual waste, (rather than source segregated waste) the quality and marketability of the captured recyclates will be lower than for source separated materials.  The pricing mechanism and risk allocation takes account of this concern (taking a lesser price in order to place with reprocessors).  The EfW element of this solution is solid proven technology with no concerns.
3.13 Given the challenging recycling guarantees the Council has extracted from the bidders, a failure of which leads to both financial deductions and performance failure notices (which contribute to a right for the Council to terminate for contractor default), the Council has accepted (with both bidders) that it will offer them relief from their recycling targets to the extent that they can establish to the reasonable satisfaction of the Council that sufficient recyclable material is not present in the waste which is delivered by the Councils.  In these situations the Council retains the right to instruct the contractor on the Councils preferred approach i.e. whether or not to continue to recycle (but cannot then issue performance failures notices for any consequent failure to achieve the recycling target).  
Specified Performances
3.14 The Councils’ Waste Flow Model (“WFM”) assumes an upstream recycling performance of household waste of 33% for Bradford and 45% for Calderdale by 2015. 
3.15 The recycling guarantees offered by the bidders protect the Councils against short-falls in performance by upstream services.  It does not prevent the Councils from increasing upstream recycling beyond 33% / 45%.  The guarantees are framed to allow the parties to jointly achieve at least 45% in year 1 and at least 50% by 2020.  Should the Councils continue to grow their recycling such that the 50% target is exceeded the contractor’s obligations would taper off, allowing well in excess of 60% recycling to be achieved jointly.
3.16 The guaranteed landfill diversion performance offered by the bidders exceeds government requirements (LATS allowances) and the Councils’ objectives.  The government’s minimum requirement (EU Landfill Directive) would leave the Councils significantly exposed to rising landfill gate fees and tax.  Better value is achieved through the contractor delivering maximum diversion performance from treatment.
Facility Capacity
3.17 The WFM has been used by bidders in calculating their facility capacities and is based on actual tonnages in 2009/10.  The model has forecasting based on the following assumptions:
3.17.1 a small reduction in waste tonnes of -1% for 2010/11 and 2011/12;
3.17.2 no growth in 2012/13, 2013/14 and 2014/15;
3.17.3 1% growth from 15/16 to 2020/21; and
3.17.4 no growth from 2021/22 to the end of the contract in 2041.
3.18 In the case of Calderdale, their actual waste flows for 2010/11 and those expected for 2011/12 closely follow the profile in the WFM.  However, Bradford has seen some significant reductions in 2010/11 and a further 5% reduction is expected in 2011/12. A A concern may be that Bradford could have less waste than predicted and will not be able to meet its GMT (80% of total available as predicted by the WFM, equating to 118,773 tpa).  Remodelling using 2010/11 values and 2011/12 predictions show Bradford will have 137,998 tpa, which is 10,000 tpa less than the maximum in the WFM. However, this still leaves a 20,000 tpa buffer, therefore the WFM remains unchanged and remains prudent for bidder modelling purposes.

3.19 These prudent waste flow modelling assumptions do take account of recent reductions in waste volumes but largely ignore the significant growth pressure in Bradford from anticipated increases in population and household numbers.  The balance sought is to provide sufficient capacity for both Councils but avoid paying for oversized facilities.  Should waste volumes increase beyond the model, the Councils have the ability to utilise the contractors 3rd party waste C&I capacity which provides 15% to 20% headroom. Should waste volumes fall below GMT, the Council will be charged as if they had delivered the GMT.  However, to mitigate against this, the Councils can find alternative top up waste (e.g. C&I) or instruct the bidder to source third party substitute wastes. 
Planning Acceptability
3.20 The 3SE solution has an off site thermal treatment element but still requires a main building on the BBL Site.  It is therefore dependent on 2 planning applications.  The AD process requires further land acquisition upon which to build it.
3.21 The ETS solution, including the thermal treatment element, is contained wholly on the BBL Site. 
Delivery of Key Contract Objectives
3.22 A table which summarises the key objectives of the Output Specification approved in the OBC is presented in Appendix 2.
4 Finance
Affordability


4.1 The affordability thresholds for the Project were approved by the Executive in February 2008.  
4.2 There have been many changes to the waste environment since the OBC, such as reductions in waste flow forecasts, increases in landfill taxes, inflation on waste technology, changes in interest rates and foreign exchange movements. The individual changes have moved in opposite directions so it is not possible to make a direct comparison between the OBC and current market conditions.  The Project has, however, been managed within the affordability parameters approved in 2008.
4.3 A detailed analysis of the cost of the bids against the ‘Do Minimum’ scenario, the Reference Project and the approved affordability thresholds will be provided in the Full Business Case which will be provided to the Executive/Cabinet and full the Councils. 
Sensitivities
4.4 The bidders were requested to run various sensitivities, the key ones being movements in funding costs, foreign exchange rate, landfill costs and inflation.  The sensitivities were based on movements away from the assumptions provided to bidders in the financial instructions.  
4.5 Based on the current market rates for foreign exchange and interest rates the bid submissions have headroom for adverse movements or other contingencies.  These rates are however subject to change and at the time of financial close the position may well be different.
Key Requirements of Credit Support
4.6 The procurement was commenced on the basis of the OBC which resulted in DEFRA awarding provisional PFI credits of £62.1m.  The key objectives of the OBC were to reduce biodegradable municipal waste going to landfill by 2020 to 35% of that in 1995 and to achieve 50% household recycling and composting by 2020.  Both bids provide high levels of guaranteed diversion from landfill and recycling and further, allow the Councils to increase their upstream recycling sufficient to reach the overall target of 50% without impacting on the bidder recycling guarantees.
Market Testing
4.7 There are some areas where it provides value for money for the Councils to accept market testing i.e. a rebasing of costs after a competitive process.  Market tested services are limited to landfill and haulage.
Appendix 1 – Analysis of Waste Treatment Technologies

	Technology
	Advantages
	Disadvantages 

	Anaerobic Digestion (AD)

	· No known adverse public perceptions, but concerns over possible odour problems.
	· Established technology for organic waste, but yet to demonstrate any successful track record on municipal solid waste (MSW) in UK. 
· Not regarded as a total solution, but a sub component of MBT and possibly autoclaving and MRF to recover value from residuals. 
· ABPR restrictions on use of compost to land which is derived from mixed waste make it questionable whether suitable land use markets exist.


	Autoclave
	· Sterilises waste - can be regarded as clean process.

· Recovers dry recyclables that are clean.

· Produces a floc (fibre) which can be used as compost and/or SRF, though other uses may develop. 
· Flexible to waste growth changes as modular in construction.
· SRF capable of being burnt or gasified to extract energy.  

· No known specific public concern/perception issues.

· Claims are that the process will meet recycling/composting recovery and landfill diversion targets.

	· An emerging technology, yet to demonstrate any successful track record on MSW in UK although a few full size plants are operated pr planned.

· Uncertainty of end markets for floc and therefore costs.

· Will not achieve landfill diversion without end market for floc, and therefore cannot be regarded as a total solution on its own.

· Difficult to justify producing floc if the end use is burning, so other land use is required which as yet has not been demonstrated, therefore questionable if the floc can be put to a land use that is not landfill.

	Energy from Waste (EfW)
	· Proven technology including power and possible heat recovery.

· Replaces consumption of other fossil fuels when heat and/or power recovery is used.

· Meets all recovery and landfill diversion targets. However may require some front end recovery technology in order to enable Council’s to meet recycling/composting targets.

· Can be regarded as a near total solution.

	· Public concerns about health impacts (though not supported by science) and can make achieving planning difficult and possibly lengthy. 

· Requires longer term (25 year) contracts and expensive upfront capital costs to be repaid over contract period.

· On its own is relatively inflexible to changes in waste quantities.

	Materials Reclamation

Facility (MRF)

	· No known adverse public perceptions.

· Will assist in meeting recycling targets and can compliment other kerbside and bring site schemes, and as a sub component of another treatment.
	· Not a total solution on its own and will not meet landfill diversion targets.
· If operated as a dirty MRF (i.e. separation of residual waste materials) there is less certainty of end markets for the extracted recyclates.



	Mechanical & Biological Treatment

(MBT)
	· Technology now being “proved” in UK on MSW. 

· Flexible to waste growth changes as modular in construction.

· Recovers dry recyclables and produces a biological residue for composting and a SRF fraction.

· No known specific public concerns/perceptions. 

· Will meet recycling/composting, recovery and landfill diversion targets provided residuals are composted/SRF and not landfilled.

	· Uncertainty of end markets for residual products of compost/SRF, and therefore costs.  

· Will not achieve landfill diversion targets if residual products are landfilled, therefore cannot be regarded on its own as a total solution, but requires a thermal treatment element to combust the SRF.

	Pyrolosis and gasification
	· Public perceptions unknown, though believed to be more acceptable means of thermal treatment than incineration.
	· Unproven technology on MSW in UK, though some demonstrator plants operating, other full scale plants to operate on MSW planned but as yet none funded/built. Requires waste to be pre treated.
· Not regarded as total solutions of themselves, but rather a possible sub component of MBT or autoclaving, to recover value from residuals i.e. SRF or floc.



Appendix 2

Key Objectives of the Project 

The key objectives of the contract as stated in the Output Specification are to:

1. reduce reliance on landfill and not exceed landfill allowance limits;
2. capture and market recyclable materials from residual waste to contribute to recycling targets; and
3. provide an integrated service that delivers an assured outlet for the collected waste.
4. recover energy from the waste:
5. provide services that are flexible;
6. provide information indicating that bids are below the affordability threshold; and
7. provide a solution that gives environmental, economic and social benefits.
Both solutions satisfy these key objectives of the Project.

Appendix 3
Summary of Evaluation Approach

Submissions were rated against the following scoring matrix for each Sub-Criterion within the Technical and Sustainability, Cost, Financial Quality and Overall Bid Integrity evaluation criteria. 
	Rating
	Acceptability
	Bidder response demonstrates

	0
	Unsatisfactory
	The information is either omitted or fundamentally unsatisfactory to the Councils.

	1-2
	Poor
	The information submitted has insufficient evidence that the specified requirements can be met, The Councils have major concerns.

	3-4
	Fair
	The information submitted has some minor omissions against the specified requirements. The Councils have some concerns.

	5-6
	Satisfactory
	The information submitted meets the Councils’ requirements. The Councils are generally satisfied.

	7-8
	Very good
	The information submitted provides good evidence that the specified requirements can be met. It is a good, full and robust response that gives confidence.

	9-10
	Outstanding
	The information submitted provides strong evidence that the specified requirements can be met. It is a very good response that exceeds expectations, adds value and gives good confidence.


Detailed Evaluation Criteria & Weightings
Technical and sustainability
	Ref. No.
	Headline Criteria
	Details of how the relevant Sub-Criterion will be evaluated 
	Overall weight
	Sub-weight

	T1.1
	Landfill Directive Performance in treatment and diversion of MSW and BMW from landfill
	Scores will be awarded by calculating the extent to which the solution exceeds the minimum threshold requirement biodegradable municipal waste landfill diversion targets throughout the contract period, as set out in the Output Specification. Zero biodegradable waste to landfill will score maximum points.
	2.70%
	6%

	T1.2
	Landfill Directive Performance in treatment and diversion of MSW and BMW from landfill
	Does the solution require an EA BMW testing regime, or will any required treatment solution be compliant with the EA BMW testing regime? If so, the maximum score for this Sub-Criterion will be awarded.  If not, a score of zero will be awarded.
	2.70%
	6%

	T2.1
	Recycling and Composting Performance
	Scores will be awarded depending on the extent to which the solution exceeds the pass/ fail requirement of 10 %.  A score of 5 will be given to solutions that provide a 12% contribution to NI192 household waste recycling and composting performance. Ten points will be awarded for providing 17% contribution to NI192. The performances must be based on industry norms on rates of capture or a score of zero will be awarded.
	3.60%
	8%

	T2.2
	Recycling and Composting Performance (Yes/No Sub-Criterion)
	Will the Solution enable the threshold percentage as in the Output Specification to be achieved for the recycling of marketable plastic bottles HDPE, LDPE & PET?  If so, the maximum score for this Sub-Criterion will be awarded.  If not, a score of zero will be awarded.
	1.80%
	4%

	T3.1
	Recovery of product materials and energy recovery
	Scores will be awarded depending on the total amount of energy produced and process products recovered by the solution (i.e. not landfilled) from the treatment process from Contract Waste which are not included in T2.  
	2.25%
	5%

	T3.2
	Recovery of product materials and energy recovery
	Scores will be awarded depending on the efficiency of energy recovery of the solution.  A score of zero will be given for energy efficient of less than 20%; one quarter of the marks will be given for standard (20-29%); half of the marks will be given for good (30-49%); 3-quarter marks for better (50-59%); and the maximum score of 2.25 for best (>60%)
	2.25%
	5%

	T4
	Certainty of markets for process products, energy and residues
	Scores will be awarded based on a qualitative assessment of the extent to which  the solution offers guarantees on all markets and takes full responsibility for end market risk in all trading conditions as evidenced by confirmation of quality, contract duration and terms, price, contingency arrangements for market failure and the stability of the markets.
	6.75%
	15%

	T5.1
	Solution flexibility and future proofing
	Scores will be awarded based on a qualitative assessment of the extent to which the solution capable of tolerating and maintaining performance through changes in the tonnage of Input Waste. 
	0.90%
	2%

	T5.2
	Solution flexibility and future proofing
	Scores will be awarded based on a qualitative assessment of the extent to which the solution capable of tolerating and maintaining performance through changes in the composition of Input Waste. 
	1.35%
	3%

	T5.3
	Solution flexibility and future proofing
	Scores will be awarded based on a qualitative assessment of the extent to which the solution likely to be capable of incorporating technology improvement throughout the Contract Period.
	0.90%
	2%

	T6
	Technology reliability
	Scores will be awarded based on a qualitative assessment of the operational and commercial performance of the technical offer in the UK and elsewhere in terms of number of facilities, duration of operations, scale, treating MSW, operational time: downtime ratio and technology interfaces.
	3.15%
	7%

	T7
	Quality and completeness of the Service offer.
	Does the solution provide all elements of the service offer set out in the Output Specification (other than those elements in relation to systems, which are dealt with at T8), and which have been requested from Bidders by the Councils at this CFT stage. If not, this Sub-Criterion will be scored zero.  If so, scores will be awarded based on a qualitative assessment of the extent to which the responses sufficiently detailed and robust to provide confidence in the solution. 
	1.80%
	4%

	T8
	Management Systems, environmental management systems
	Does the solution provide all elements of the service offer set out in the Output Specification in relation to these systems, and which have been requested from Bidders by the Councils at this CFT stage. If not, this Sub-Criterion will be scored zero.  If so, scores will be awarded based on a qualitative assessment of the extent to which the responses sufficiently detailed and robust to provide confidence in the solution.
	1.80%
	4%

	T9
	Sites, Planning and consents


	If the solution includes provision of a site, scores will be awarded based on a qualitative assessment of the extent to which: the solution provides a site appropriate to the solution in terms of size, condition, location and appropriateness for planning approval; the solution provides sound planning proposals that demonstrate an understanding of the planning process and the requirements for a successful and timely planning decision; success of the required planning applications for the solution in relation to the relevant site is likely; the solution demonstrates sound understanding of the actions needed and proposals to achieve timely environmental permitting and other consents.


If the solution depends upon provision of a site by the Councils, scores will be awarded based on a qualitative assessment of the extent to which: the solution provides sound planning proposals that demonstrate an understanding of the planning process and the requirements for a successful and timely planning decision; success of the required planning applications for the solution in relation to the relevant site is likely; the solution demonstrates sound understanding of the actions needed and proposals to achieve timely environmental permitting and other consents.
	4.50%
	10%

	T10
	Facility design, construction and commissioning, start-up, contingency and exit planning
	Scores will be awarded based on a qualitative assessment of the extent to which the solution provide sound and complete delivery of the following as required in the Output Specification: building design, construction and commissioning, CQA for construction, sustainability assessment of design and operation, manageability of interdependencies with Councils’ services, added value through phased service implementation, contingency provision for dealing with planned and un-planned facility non-availability or any other unforeseen circumstances, guarantees and warranties, mobilisation, transition and exit planning.
	2.70%
	6%

	T11.1
	Environmental Impacts
	Scores will be awarded based on the impact of the solution on Global Warming Potential as assessed WRATE* relative to continued reliance on landfill. 
	1.35%
	3%

	T11.2
	Environmental Impacts
	How effective is the proposed mitigation of environmental impacts associated with the management of waste (e.g. visual impacts; odour, noise and dust; emissions; effluents, etc) and does the solution minimise health impacts on employees and the local community and provide effective impact mitigation.
	2.25%
	5%

	T12
	Added Value
	Scores will be awarded based on a qualitative assessment of the extent to which the solution provides added value to the Councils and/or stakeholders. Guidance on the types of offer which the Councils consider would provide added value is set out in the ITPD.
	2.25%
	5%

	Total
	
	 
	45.00%
	100.00%


Cost
	Ref. No.
	Headline Criteria
	Details of how the relevant Sub-Criterion will be evaluated
	Overall weight
	Sub-weight

	C1
	Scoring of the NPV "Whole System Cost"
	Details on how this Sub-Criterion is evaluated are set out at paragraph 1 above.
	18.75%
	75%

	C2
	Year on Year increase in real Unitary Payment Costs
	Submissions will also be assessed on the profile of payments year on year and the extent to which such payments align with the budgets currently set by the Councils
	3.25%
	13%

	C3
	Sensitivity testing under different Macro-economic assumptions
	A qualitative assessment will be undertaken to determine the level of risk that remains with the Councils for those price factors which are the Councils' risk.  These factors will be set out in the instruction to Bidders in the ITPD.
	3.00%
	12%

	Total
	
	 
	25.00%
	100%


Financial Quality
	Ref. No.
	Headline Criteria
	Details of how the relevant Sub-Criterion will be evaluated 
	Overall weight
	Sub-weight

	F1
	Financial Robustness of Bid
	Scores will be awarded based on a qualitative assessment of: the extent to which the financial Submission complies with the financial model and financial Submission instructions; and that the financial model inputs and outputs reflect Waste PFI projects in general and specifically the Bidders technical / commercial Submission.
	3.00%
	20%

	F2
	Deliverability of Funding Packages
	Scores will be awarded based on a qualitative assessment of the extent to which: the financing solution is appropriate to the financial structure in respect of terms and conditions relating to factors including debt, hedging strategies, equity, guarantees, bonds, letters of support etc; the technological solution has a track record of being debt funded; and assumptions such as the third party income levels are bankable. 
	2.25%
	15%


	Ref. No.
	Headline Criteria
	Details of how the relevant Sub-Criterion will be evaluated 
	Overall weight
	Sub-weight

	F3
	Appropriateness of financial risk mitigation structures
	Scores will be awarded based on a qualitative assessment of the appropriateness of the consortium structure taking into account the sub-contracting structures and the guarantees and related factors in place to support these structures. 
	2.25%
	15%

	F4
	Acceptance of payment and performance mechanisms
	Scores will be awarded based on a qualitative assessment of the extent to which the project Payment & Performance Mechanisms are accepted  and the approach to indexation in terms of levels proposed and movement away from general inflation (RPI), TPI income both in terms of third party waste and recyclates and process product income (the higher the guaranteed amount the better), gain share mechanism (50/50 sharing being the optimum position), diversion performance guarantee (the Councils are looking to minimize the differential between the capability of the technology and guaranteed performance) and to the extent the commissioning period payment structure does not incorporate returns or financing costs.
	4.50%
	30%

	F5
	Other financial commercial issues
	The extent to which inappropriate risk of a financial and funding nature in terms of compensation on termination and refinancing (which cannot be priced) is being put back to the Councils.
	1.50%
	10%

	F6
	Insurance
	The extent to which the offer demonstrates compliance with drafting requirements, minimum derogations (project specific), clarity of approach and value for money in premium cost indications.
	1.50%
	10%

	Total
	
	
	15.00%
	100.00%


Legal Quality

	Ref. No.
	Headline Criteria
	Details of how the relevant Sub-Criterion will be evaluated 
	Overall weight
	Sub-weight

	L1
	Contract terms
	Acceptance of the WIDP PA including both waste specific derogations and project specific drafting, excepting those issues addressed by Sub-criteria F4, F5 and F6, other than the extent that such derogations may not be acceptable to HM Treasury in which case such issues will also be taken into account in relation to this Sub-Criterion.
	7.06%
	63.00%

	L2.1
	Quality of proposals on employment of staff
	Measures for continuing or transferring employees; logic and coherence to any changes in workforce and/or terms and conditions
	0.78%
	7.00%

	L2.2
	 
	Arrangements to recognise Trades Unions and otherwise for workforce consultation
	0.50%
	4.50%

	L2.3
	 
	Arrangements to prevent a two-tier workforce and compliance with ODPM guidance on this
	0.56%
	5.00%

	L2.4
	 
	Arrangements for organisational development


	0.28%
	2.50%

	L2.5
	 
	Workforce Strategy for continuing, transferring or new employees (in terms of strategies, policies and proposals for retention and recruitment of staff, organisation wide training and development policy, equality and diversity, changes in terms and conditions, pay agreements, places of work, relocation and redundancy policy)
	0.56%
	5.00%

	L2.6
	 
	Employment contracts to be used especially with regard to standard contract terms and conditions, hours of work, approach to casual and agency labour.
	0.56%
	5.00%

	L2.7
	 
	Proposals for admission to the West Yorkshire Pension Fund/ GAD certificate of equivalence.
	0.62%
	5.50%

	L2.8
	 
	Evidence of good understanding of the funding issues for pensions.
	0.28%
	2.50%

	Total
	 
	 
	11.20%
	100.00%



Overall Bid Integrity

	Ref. No.
	Headline Criteria
	Details of how the relevant Sub-Criterion will be evaluated 
	Overall weight
	Sub-weight

	B1
	Consistency between elements of the bid
	Scores will be awarded qualitatively based on clear project methodology, with risks consistently and coherently managed throughout technical, financial and legal sections of the Submission
	1.90%
	50%

	B2
	Project commitment
	Scores will be awarded qualitatively based on demonstrable evidence that the bid team have defined roles and responsibilities, effective succession management and that each part of the consortium will deliver in a co-ordinated and responsive manner. Consortium agreements and management structure support project commitment.
	1.90%
	50%

	Total
	
	
	3.80%
	100.00%
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