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Proposed variation to s106 on Affordable Housing contribution/provision at Box Tree Mills, Boy Lane, Wheatley 
REPORT OF THE HEAD OF PLANNING 

1.      ISSUE

1.1
Developers have approached the Authority to request consideration of a variation to the terms of a section 106 agreement relating to affordable housing and open space provision in connection with an 87 unit housing development at Box Tree Mills, Boy Lane, Wheatley.
2. NEED FOR A DECISION

2.1
A decision is needed to allow officers to prepare revised terms to the proposed s106 agreement pertaining to planning application reference number 05/01672.
3. RECOMMENDATION

3.1
That Planning Committee agree to the negotiation of a revised s106 agreement pertaining to planning application reference number 05/01672 but to seek payment of open space/sports contributions in line with the original agreement.
4. POLICY BACKGROUND 

4.1
The Council’s policy on affordable housing was previously contained with Policy H13 of the Replacement Calderdale Unitary Development and the Council’s associated Supplementary Planning Document on Affordable Housing. However, policy H13 was not amongst the list of ‘saved’ policies on the Secretary of State’s direction, which came into affect on the 25th August 2009. The relevant policy framework is therefore the Regional Spatial Strategy and the government guidance in PPS3 (Housing).  In relation to affordable housing, PPS3 states:

“The national indicative minimum site size threshold is 15 dwellings. However, Local Planning Authorities can set lower minimum thresholds, where viable and practicable, including in rural areas. This could include setting different proportions of affordable housing to be sought for a series of site-size thresholds over the plan area. Local Planning Authorities will need to undertake an informed assessment of the economic viability of any thresholds and proportions of affordable housing proposed, including their likely impact upon overall levels of housing delivery and creating mixed communities. In particular, as the new definition of affordable housing excludes low cost market housing, in deciding proportions of affordable housing to be sought in different circumstances, Local Planning Authorities should take account of the need to deliver low cost market housing as part of the overall housing mix. [My underlining]
...In seeking developer contributions, the presumption is that affordable housing will be provided on the application site so that it contributes towards creating a mix of housing. However, where it can be robustly justified, off-site provision or a financial contribution in lieu of on-site provision (of broadly equivalent value) may be accepted as long as the agreed approach contributes to the creation of mixed communities in the local authority area.”
4.2
Policy H2 of the RSS states that:

“A  The Region needs to increase its provision of affordable housing. Plans, strategies, programmes and investment decisions should ensure the provision of affordable housing to address the needs of local communities.

B LDFs should set targets for the amount of affordable housing to be provided. Provisional estimates of the proportion of new housing that may need to be affordable are as follows: .... Up to 30% in... West Yorkshire...”
However now that RSSs have been indicated to be abolished in the near future when the Localism Bill passes through parliament, the LPA’s position on affordable housing requirements is taken from PPS3 until such time as the LDF informs otherwise. 

5. APPLICATION BACKGROUND
5.1 
On 4 July 2006 Planning Committee were mindful to permit planning application number 05/01672, subject to a legal agreement being completed relating to the provision of affordable housing units, an affordable housing contribution and alternatives of on and off-site Open Space contribution.  
5.2 
The s106 has not been completed as the scheme has been affected by adverse market conditions. The applicants have approached the Council to seek ways of improving the financial viability of the development by reducing the s106 contribution. 

5.3
 At Planning Committee on 3 January 2006 the application 05/01672 was deferred to allow further information to be sought on affordable housing, highway infrastructure and details of wildlife, (following officer recommendation for approval subject to conditions and a s106 for contributions for affordable housing and improvement to sporting facilities) It was subsequently resolved at Committee on 4 July 2006 that 

(a) the report be noted; and

(b) application number 05/01672 be permitted subject to conditions set out in  the report to Committee dated 25 April 2006:
5.4 
The report stated:

“The scheme comprises the construction of 87 dwellings and as such is in excess of the minimum number of units for which there will be a requirement for affordable housing. The Head of Housing Services has stated that an affordable housing contribution will be required in accordance with current Unitary Development Plan policy. This contribution will be secured through a Section 106 Legal Agreement. This contribution will be in the form of an on-site contribution of a number of dwellings rather than a commuted sum.

Provision of open space

Policy N24 of the adopted Calderdale Unitary Development Plan states that when considering proposals the Council will seek the creation of open space of a scale and kind reasonably related to the development.

The proposal incorporates a play area located to the west of the access to the site. Details have been submitted that show an area measuring approximately 140 square metres that includes a variety of play equipment. Within these details there is an extensive list of missing requirements as the Council is committed to providing play equipment for ages 2-14 years whilst the equipment proposed is for ages 2-8 years. However, in addition to the provision of an acceptable play area within the site there will be a requirement for either the provision of formal recreation facilities on site, such as a multi use games area, or a contribution of £50,000 towards improvements to neighbouring sports facilities. If the applicant wants the Council to take over the maintenance of the on-site play area then additional funding of approximately £48,000 would be required to cover a 15 year period. Alternatively the developer would need to provide a management plan and arrange for the future maintenance of the areas.”
5.5 
As indicated above the s106 has not been completed and Planning permission therefore not issued and development has not commenced. The owners, Boxford Holdings have requested a change to the s106, and in particular the provisions of affordable housing, which will increase the flexibility of contributions based on a profitability assessment. 

5.6 

On the issue of viability the Planning Obligations Circular, 05/05 has a relevant paragraph regarding economic viability:


“B10. In some instances, perhaps arising from different regional or site-specific circumstances, it may not be feasible for the proposed development to meet all the requirements set out in local, regional and national planning policies and still be economically viable. In such cases, and where the development is needed to meet the aims of the development plan, it is for the local authority and other public sector agencies to decide what is to be the balance of contributions made by developers and by the public sector infrastructure providers in its area supported, for example, by local or central taxation. If, for example, a local authority wishes to encourage development, it may wish to provide the necessary infrastructure itself, in order to enable development to be acceptable in planning terms and therefore proceed, thereby contributing to the sustainability of the local area. In such cases, decisions on the level of contributions should be based on negotiation with developers over the level of contribution that can be demonstrated as reasonable to be made whilst still allowing development to take place.”
5.7
 In this case the District Valuer (Valuation Office) has recommended that the development of the site is non-viable based on figures supplied to him. 
6. OPTIONS CONSIDERED

6.1 An assessment of economic viability has been undertaken and consultation has been carried out with the District Valuer who concludes that the scheme, operating at a profit level of 17.65% would be capable of sustaining 3.21% Affordable housing contribution (rather than the 20% sought by the former policy H13 of the RCUDP). It is anticipated that the contribution would principally be on site, with the remaining fraction of a full dwelling (i.e. 0.21%) being made up through a financial contribution.
6.2 If members are agreeable to the principle of varying the terms of this s106, by relaxing affordable housing contributions, the profitability of scheme is increased.
7. CONSULTATION

7.1 This report has been prepared in consultation with the developer, and officers from Housing Services and Legal Services. Housing Officers have been actively involved in the negotiations.
8. FINANCIAL IMPLICATIONS

8.1
There are may be implications arising directly from this report, as the open space/sports contribution remains as agreed originally but the equivalent housing contribution received from through s106 contribution is reduced significantly. 
9. CORPORATE IMPLICATIONS

9.1 
The revised s106 agreement would result in a reduced amount of Affordable Housing provision. 

10. CONCLUSION

10.1
Members are requested to consider this report and grant officers permission to negotiate to alter this s106 agreement in line with the suggested scheme above for 3.21% contribution for Affordable Housing, set out above in relation to affordable housing , but to seek payment of open space contributions in line with the original agreement.
Geoff Willerton

Head of Planning 

10th February 2011

FOR FURTHER INFORMATION ON THIS REPORT CONTACT:
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